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Passed By Shri Akhilesh Kumar, Commissioner (Appeals)

stat# fail
('cf) Date of issue

10.03.2023

Arising out of Order-In-Original No. AC/S.R./32/ST/KADl/2021-22 dated 31.03.2022

(s) passed by the Assistant Commissioner, CGST, Division-Kadi, · Gandhinagar

Commissionerate

7 4iaaaf#rr2j "9cIT I M/s MBS Enterprise, B-25, Vrundavan Society, Kadi-

("'cf) Name and Address of the
Appellant

Kalal Road, Kadi, Mehsana, Gujarat-382715

0

0

anz a{la-st ziatgrrsra #ar? at azs cm2gr h ft zrf@fafl aaTg +Tg TT
rf@2rt #t z~ta rargrrwrska Igd c{,"{mar, tr fa02sr a fa«a gt «mar ?I
Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the

following way.

wraa mtgdura:
Revision application to Government of India:

(1) aft sqraa ra sf@fz, 1994 #Rt nraaft aat ngii aapaten arr pt
5.end # pr uva # siasfaterr smear zrRt fa, sqml,a iata4,a frT,
atfr ifG, sRtaa tr sra, irf, &fact 11ooo 1 ci?t- ~~~ :-

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-

35 ibid: -

(a) af?m #Rtzfmsa ft ztfara fft sosrtt Trr #refzn ft
osrtrgRssrtrasa zumf, f@aft swsrt( r sueriiaz fft mnrar
qt fftwentgtmnRt 4fan tars&t

In case of any loss of goods where the loss occur in transit from a factory to a
' warehouse or to another factory or from one warehouse to another during the course
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of processing of the goods in a warehouse or in storage whether in a factory or in a

warehouse.
("©") ma a arz fftu zr 7gr i faffaamna faffitsuit gr«an maHaT
'3,9 taa zca #Raz rahatzflaat per faff@a ?

In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

In case of goods exported outside India export to Nepal or Bhutan, without

payment of duty.

(r) zifa 3ataa ft 3arar gem ehgar h Ru stpt hf@ztr ft&?situsgr wit <e
ata u4 fur # ga1Rem rga, sf eh trRa at4T m me: it fa f2fr (i 2) 1998

ear 109 rrfa Ru rut
Credit of any duty allowed to be utilized towards payment of excise duty on final

products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) a4a sarea gm (sf) fatal, 2001 aft 9 a siaafa faff?e qua ienr <g-8 ir
faat i, 3fa2r a #fa sat2st fa feat# a cTTrl' ma fan-gr tu zrfa s2gr Rt <TT-it: 0
1fail a rr fa aaaat str afg sh Tr atar < mt ger ff a ziaa nT 35-<

RITTRcf #thatra hrl-6 art R 7a sf 21ft arfel
The above application shall be made in duplicate in Form No. EA-8 as specified

under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and. shall be
accompanied by two copies each of the 010 and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) Rfasr 3mar # arr s#gtiata u4 atesta sat aa gits? 200/- fl {arr ft
stg sit sgt iaa {cfil-! Q,cfimif~~ 'ITT" 1000 / - <ITT' 1:fiTtr wrm <ITT"~I

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac. 0

t2• I

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA
rescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
panied against (one which at least should be accompanied by a fee. of

far gt«a, a€hr sgraa gt«caqar#an4fa zrnf@laura 7Rsf:
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) aft seqraa gra sf@Ra, 1944 <ITT" mu 35-GiT/35-~~ 3fct1Tct':-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to:-

(2) xlfhRtf©c1 qf-caj.e. # aatu sar ah sara fr 3ft, sfa mm !{rl1 , ~
3raa green ri ara sf)Rt atznf@2aw (fez) fr uf@a 2fr flat, 6i"Q_4-!G.tcittG. i:f 2nd~,

cit§l-llffi 'lic!rf, 3TTnm, ffi~{r\PI{, ¢J'Q_4-ld.lcitld.-380004I

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals'other than as mentioned above para.----
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(3) f z zrr n& qa s?ii nrer gar ?at r@taer # fuRt mr Iara sr#
±r fat war arReg sea a za gg ft f fear rt ffi -?I" au af zref@nfa zRRt
4aferawRt u#zf qr?trarRt va zaa fur star al

Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand/
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour of Asstt. Regist~ .8f a branch of any nominate public
sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated.

In case of the order covers a number of order-in-Original, fee for each O.I.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100 /- for each.

(4) .rt1ta gr«as sf@e1fa 1970 rn ttf@era ft aft -1 zia«fa faff fu tar 3#
smear zrqsmrgr zrnfetfa fiatfeatacar r@a Rs ua#RT6. 50 -q-?r 91T r4 I 41~4

ta fe#e«agtr af@ 1

0

One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) z sat idf@a a# t Riotaar fail #t 3t ft sz s#ff« fur star z t fa
at«a, #ft a«gram gr«en qi atazfRl =nrnf@raw (4raffafe) fr, 1982 # ff@a ?el

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

0

(6) fr st«a, ft sqra gr«aqiaa zftRha znnf@er#wr (fez) u #faafttr
ii mart (Demand)vi (Penalty) 91T 10%a snr #car sfatf 2t ztaif4, sf@raaf
10~~ii (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86

of the Finance Act, 1994)
bk4hr smra gra sit hara a siaiia, sf@tagt nae cl?t' l=fTil" (Duty Demanded) I

(1) i (Section) 11D hag ffRa ur;
(2) A<TT~~~cl?t'uRr'4';
(3) ad #fez fita fa 6hagkf@rt

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Sectj,on 86 of the Finance

Act, 1994).

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

(6)(i) sr sr il'i 4fa anf« nf@raw ?qr sizt gees srzrar sea ar awe [@aR@a gt atKr f; Tg
gr«en # 10% marr sit sgt haawe fa(fa gt aa avs%# 10% @ratrRt stmat al

In view of above, an appeal against this order shall lie before the Tribunal on
ayment of 10% of the duty demanded where duty or duty and penalty are in dispute,

: ,or penalty, where penalty alone is in dispute."
'i ......
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FNo. GAPPL/COM/STP/1806/2022 ·

3141fza3le / ORDER-IN-APPEAL
• • • . • •• r

The present appeal has been filed by MIs. M.B.S Enterprise, B-25,

Vrundavan Society, Kadi Kaloi Road, Kadi, Mehsana - 382715, Gujarat

(hereinafter referred'to as the appellant) against Order in Original No.

AC/SR/32/ST/KADI/2021-22 dated 30.03.2022 [hereinafter referred to as the

"impugned order"] passed by the Assistant Commissioner, CGST, Division: Kadi,

Commissionerate: Gandhinagar [hereinafter referred to as the "adjudicating

authority"].

0

2. Briefly stated, the facts of the case are that the appellant were engaged in

providing Manpower Recruitment/Supply Agency Services and holding Service

Tax Registration No. ARFPM6496CSD001. An analysis of 'Sales/Gross Receipts

from Services provided', 'Total amount paid /credited under Sections 194C, 194H,

1941, 194J' and 'Gross Value of Services Provided' was undertaken by the Central O
Board of Direct Taxes (CBDT) for the period F.Y.2014-15 and the details of

analysis were shared with the Central Board of Indirect Taxes and Customs

(CBIC). As per the information received from the Income Tax department, it

appeared that the appellant had misdeclared the 'Gross value of Service Provided'

in the ST-3 returns filed by them for the F.Y. 2014-15. It further appeared that for

the period F.Y. 2014-15, an amount of Rs.1,21,88,919/- was shown as 'Sales/Gross

Receipts from Services provided' in the ITR, the amount of 'Total amount

paid/credited under Sections 194C, 194H, 194I and 194J of the Income Tax

Act,1961 was shown as Rs.1,21,880.85/- and the amount of 'Gross Value of

Services Provided' was reflected as Rs.1,12,20,244/-. In order to explain the

discrepancies in these figures letters/emails were issued to the appellant calling for

documents like 'Balane Sheet, Profit and Loss Account, Income Tax Returns,

Form:26AS, Service Income, Service tax ledger and ST-3 returns for the period

F.Y. 2014-15. The appellants did not submit any reply.

3. It was observed that the nature of service provided by the appellant were

covered under the definition of 'Service' as per Section 65 B(44) of the Finance

Act, 1994 (FA, 1994), and their services were not covered under the 'Negative List'

as per Section 66 D of the FA, 1994. Further, their services were not found to be

vide the Mega Exemption Notification No.25/2012-S.T dated

Page 4 of 12



F No. GAPPL/COM/STP/1806/2022

20.06.2012 (as amended). Hence, the serviGes provided by the appellant during the

relevant period were considered taxable.

4. The Service Tax liability of the appellant for the F.Y.2014-15 was calculated

on the basis of difference between 'Value of Services declared in ITR' and 'Value

of Services Provided as per ST-3 Returns' as per details given in table below:

Financial Value of Value ofTotal Value of Highest Total
Year Services amount paid Services Difference Service
(F.Y.) declared in credited under Provided- as (Taxable Tax (in

ITR. (in Rs.) 194C, 194H, per ST-3 Value) Rs.)
1941 & 194J (in Returns (in (Col.2-
Rs.) Rs.) Col.4)

1 2 3 4 5 6
2014-15 1,21,88,919/ 1,21,880.85/ 1,12,20,244/ 9,68,675/ 1,19,728/

0 4.1 The appellant was issued a Show Cause Notice under F.No. IV/16-

15/TPI/PI/Batch-3C/2018-19/Gr-IV dated 25.06.2020 (in short SCN) wherein it

was proposed to demand and recover service tax amounting to Rs.1,19,728/- under

the proviso to Section 73 (1) of the Finance Act, 1994 alongwith interest under

Section 75 of the Finance Act, 1994. It was also proposed to impose penalties

under Section 77 and 78 of the Finance Act, 1994;

0

5. The SCN was adjudicated videthe impugned order wherein

the demand for Rs. 1,19,728/- was confirmed under Section 73(1) of the

Finance Act, 1994 alongwith interest under Section 75;

s Penalty of Rs.10,000/- was imposed under Section 77 of the Finance Act,

1994;
s Penalty amounting to Rs. 1,19,728 /- was imposed under Section 78 of the

Finance Act, 1994

6. Being aggrieved with the impugned order, the appellant have filed this

appeal on following grounds:
) The demand is raised entirely on the basis of data received from Income Tax

department and therefore is not proper as, Service Tax and Income Tax

function under different statutes and the tax calculations of both the statutes

cannot be reconciled. Difference arises due to cum-tax disclosure of service

income in the. Profit and Loss Account and not due to any income escaping

taxability. In support they relied the following decisions:

e CCEVs Mayfair Resorts [(2011) 22 STR 263]

Page 5 of 12
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o Synergy Audio Visual Workshop P.Ltd Vs Commissioner of S.T., ·

Bangalore [2008 (i 0) STR 578]

Kush Construction Vs CGST NACIN, ZTI, Kanpur [2019 (24) GSTL

606 (Tri.All)]

11/ Quest Engineers & Consultant Pvt.Ltd Vs Commisioner, CGST &

C.Ex., Allahabad [2022 (58) GSTL 345 (Tr.All)]

o Hindalco Industries Ltd Vs CCEx., Allahabad [2003 (161) EL 346

(Tri.Del.)]

► The demand was raised. by the SCN without classifying the Services

rendered by the appellant and service tax liability cannot be fastened on an

unidentified service.

► The·-fact that the appellants are registered under Service Tax for Supply of

Manpower Service and have claimed exemption under Reverse Charge

Mechanism was not considered by the adjudicating authority and the

demand was confirmed on presumptions and assumptions.

0

The demand is required to be re-quantified allowing cum-tax benefit under

Section 67(2) ofthe Finance Act,1994.

► The appellants have filed their first Half yearly ST-3 Returns for the F.Y.

2014-15 on 22.10.2014. Hence, the stipulated period of 05 Years from that

date ends on 22.10.2019, whereas the SCN for the same was issued on

25.06.2020, therefore the demand for the said period is hit by limitations.

The Taxable Value for the said period amounts to Rs.4,78,759/- and the

leviable Service Tax comes to Rs.59,175/- which is liable to be dropped on

said grounds.

0

► The demand has been confirmed invoking the extended period of limitation.

However the adjudicating authority has not discussed the reasons for

invoking extended period and therefore failed to prove the malafide intent

ofthe appellant.

he impugned order has not discussed the submissions of the appellant and
.a

~~ erefore is a non-speaking order.

1 &e " Page6 of 12
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► Without establishing mens rea penalty cannot beimposed under Section 78

ofthe FA,1994.

► They further relied on the following citations in support of their contentions

o Oudh SugarMills Limited Vs DOI [1978 2) ELT 172 (SC)]

o Shubham Electricals Vs CCE [2015 (40) STR 1034 (Tri.Del)]

0 Dniworth Textiles Ltd. Vs CCE, Raipur [2013 (288) ELT 161 SC)]

o Pahwa Chemicals Pvt.Ltd Vs CCE, Delhi [2005 (189) BLT 257 (SC)]

o Ranbaxy Laboratories Ltd. Vs CCE & ST, Chandigarh [2015 (329)

ELT 867 (Tri.Del)]

o Tamilnadu Housing Board Vs CCE [1994 (74) ELT 9 (SC)]

o Lakshmi Engg.Works Vs Collectro of C.Ex [1989 (44) ELT 353

(Tri.)]

o Pushpam Pharmaceuticals Co.Vs CCE, [ 1995 (78) ELT 401 (SC)]

o Continental Foundation Jt.Venture Vs CCE, Chandigarh-I [2007 (216)

ELT 177 (SC)]

e Satish Kumar & Co. Vs CCE, Nagpur [2019 (22) GSTL 269

(Tri.Mumbai)]

0 CCE, Aurangabad Vs Bajaj Auto Ltd. [2010(260) ELT 17 (SC)]

o Amrish Rameshchandra Shah Vs DOI & Ors.[Writ Petition (L) No.

2103 of2021]

► They submitted copies of copies of sample Invoices, tabulated sheet

containing direct income data, copies of ST-3 Returns, copies of Income tax

Returns, copy ofTax Audit Report for F.Y. 2014-15; copy ofForm 26 AS,

certificate for payment of service tax under RCM by service receiver and

reconciliation statement alongwith their appeal memorandum.

7. Personal Hearing in the case was held on 10.02.2023. Ms Pooja M.Shah

Chartered Accountant, appeared on behalf of the appellant for the hearing. She

reiterated the subinissions made in the appeal memorandum.

~;,:.::~~~}7$il She has vide letter dated 13.02.2023 submitted a reconciliation statement

f{§rnfi~ly)~~~,P., ween ITR/26AS and ST-3 Returns.
#g +! e#,y ts. es9
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8. I have gone through the facts of the case, submissions made in the Appeal

Memorandum, oral submissions made during hearing and the materials available

on records. The issue to be decided in the present appeal is whether the impugned

order passed by the adjudicating authority, confirming the demand of Service Tax

amounting to Rs.1,19,728/- alongwith interest and penalties, in the facts and

circumstances of the case, is legal and proper or otherwise. The demand pertains to

the period F.Y. 2014-15.

9. It is observed that the SCN in the case has been issued only on the basis of

data received from the Income Tax department. As per the SCN issued, the

appellant is registered with the service tax department under 'Manpower Supply

Services'. However, no further verification has been caused so as to ascertain the

nature of services provided by the appellant during the relevant period and whether

any exemptions/abatement were claimed by them. Hence, the SCN was issued in

clear violation of the CBIC Instructions dated 20.10.2021, relevant portion of the

Instructions is reiterated as :

3. It is once again reiterated that instructions of the Board to issue show cause
notices based on the difference in ITR-TDS data and service tax returns only
after proper verification of facts, may be followed diligently. Pr. Chief
Commissioner /Chief Commissioner (s) may devise a suitable mechanism to
monitor and prevent issue of indiscriminate show cause notices. Needless to
mention that in all such cases where the notices have already been issued,
adjudicating . authorities are expected to pass a judicious order after proper
appreciation offacts and submission ofthe noticee

Considering the facts of the case and the specific Instructions of the CBIC, I find

that the SCN was issued indiscriminately and mechanically without application of

mind, and is vague.

10. It is also observed that the appellants have in their ST-3 returns classified

their services under 'Manpower recruitment/Supply agency service'. They have

also claimed exemption/abatement vide 'Reverse Charge Mechanism' under

Sr.No.8 of Notification No.30/2012-ST dated 20.06.2012 (as amended).

Admittedly, the appellant have filed their ST-3 Returns during F.Y. 2014-15 and

have paid service tax on a net taxable value amounting to Rs.28,05,061/- after

availing abatement on the Gross Taxable Value of Rs.1,12,20,244/-. However, the

adjudicating authority has, without proper explanation/reasoning, decided that the

0

0

provided

,

by the appellant cannot be classified under 'Manpower

Page 8 of 12
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recruitment/Supply agency service' and, therefore, exemption/abatement claimed

under 'Reverse Charge Mechanism' was denied. The authority has further denied

the issue of deduction of TDS by some service recipients and also denied the

certificates issued by them in respect of the fact of deduction of TDS. These acts

on part of the adjudicating authority have rendered the impugned order a non

speaking order passed indiscriminately without considering the submissions of the

appellant and is legally un-sustainable.

-
10.1 In tenns of erstwhile Section 65 (105) (k) of the Finance Act,1994, 'any

service provided or to be provided to any person, by a manpower recruitment or

supply agency in relation to the recruitment or supply ofmanpower, temporarily or

otherwise, in any manner, is a taxable service'. Effective from 01.07.2012,

0 'Manpower recruitment/Supply agency service' is taxable as 'Service' without

reference to the specific head of service. Further, Rule 2 (1) (g) of the _Service Tax

Rules, 1994 defines "supply of manpower" to mean supply of manpower,

temporarily or otherwise to another person to work under his superintendence and

control. The ST-3 Returns submitted by the appellant clearly specify that they are

'Proprietorship Firm'. Further, in terms of Notification No.30/2012-ST dated

20.06.2012, as amended, the reverse charge mechanism for 'Manpower

recruitment/Supply agency service' is applicable "in case of_services provided or

agreed to be provided by way of supply of manpower for any purpose by any

individual, HUF or proprietary firm or partnership "firm, including AOPs located

in the taxable territory to a business entity registered as a body corporate located

in the taxable territory. "

10.2 Co-relating the above provisions of law with the facts and circumstances of

the case and considering the Invoices and Form-26AS submitted by the appellant, I

find that the appellant. are a proprietorship firm and have provided

services/supplied-manpower to firms which are 'Body Corporates'. Therefore, they

are eligible for the benefit of 'Reverse Charge Mechanism' in tenns of Sr.No.8 of

Notification No. 30/2012-ST dated 20.06.2012, as amended. The sample copies of

Invoices also confirm that the appellants have paid Service Tax @ 3.09% i.e @

25% (of total service tax @ 12.36%) in terms of Sr. No.8 of Notification No.

2012-ST dated 20.06.2012, as amended. The SCN has also not challenged the

ent of service tax by the appellant under Notification No. 30/2012-ST, dated

6.2012. Further, from the Form 26AS and the certificates of the Service

Page 9 of 12
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receivers, it is also observed that the appellant have provided services to 'Body

Corporate' like Mis Pino Bisazza Glass Pvt. Ltd.; Mis Formica Laminates Pvt.Ltd;
-

Mis Gemstone Glass Pvt. Ltd andMis Sachin Industries Ltd.-Unit-2. These service

receivers have deducted TDS on the amount inclusive of taxes. In other words,

these service receivers have discharged the Service Tax liabilities on behalf of the

appellants and deducted the said amount of Service Tax from the payments made

to the appellants. Therefore, the appellants claim that the mismatch in turnover was ,

due to deductions by the service receivers stands. justified by the Form 26AS

backed by certificates issued by the two major service receivers. It is also found

that these justifications were presented before the adjudicating authority, who had

failed to consider them and confirmed the demand mechanically in violation of ·

principles of natural justice. In view of the above, the impugned order is legally

unsustainable and is liable to be set aside.

11. The demand was confirmed invoking extended period of limitation. The

appellants were registered with the department and they had filed their ST-3

returns regularly during the relevant period as well as discharged their service tax

liabilities in time. Further, it is also observed that the ST-3 returns were filed prior

to their due dates. Allegations made in the SCN or the findings of the impugned

order have failed to discuss and confirm the act of suppression of facts or fraud or

intent to evade duty on part of the appellant. I find it relevant to refer to the

decision of the Hon 'ble CESTAT, WZB, Ahmedabad in the case of Chiripal

Polyfilms Ltd., Vs Commissioner of Cen.Ex. & ST, Vadodara-1 reported as 2022

(67) G.S. T.L. 454 (Tri. - Ahmd.), wherein the Tribunal has ruled that :

5.4 ... There is nothing on--record to show that any suppression offacts or wilful
misstatement were made on the part ofthe appellant who has fled periodical ST-3
return regularly and disclosed all necessary details as required. In these
circumstances charge ofsuppression or willful misstatement with Intention to evade
Service Tax cannot be alleged againstAppellant. For this reason no mala fide can be
attributed to appellant. Hence longer period ofdemand cannot be invoked. No mala
fide can be alleged for such issue ofInterpretation and hence extended period of
time limitation is not invocable in the facts ofthis case..... No willful misstatements
or suppression offacts with intention to evade Service Ta is brought on record by
the Revenue, extendedperiod oftime limitation is not invocable, in thefacts ofthis
case.

0

0
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11.1 I also refer to the ruling of the Hon'bleKolkata High Court in the case of

Commissioner, GST & CX, Kolkata North Commissionerate Vs Coal India

Limited reported as 2023 (68) G.8.T.L. 128 (Cal.) that:

10. . .. wefully agree with the view taken by the Learned Tribunal that there is no
specific allegation made against the respondent that they had willfully avoided
payment oftax by suppressing the materialfacts with an· intent to evade payment of
tax. In the absence ofsuch allegation, merely using the expression 'suppression'
cannot be a groundfor invoking the extendedperiod ..

,.

11.2 In view of the discussions made above and the judicial pronouncements of

the Tribunal above, I am of the considered view that the demand of Service Tax

amounting to Rs. 1,19,728/- confirmed under Section 73(1) of the Finance

Act, 1994 vide the impugned order invoking the extended period of limitation is

legally unsustainable both on merits as well as on limitation and therefore is liable
9 2

to be set aside. As the demand fails to sustain, there is no question of interest and

penalty.

12. Accordingly, the impugned order is set aside and the appeal filed by the

appellant is allowed.

13. 3141aaai1afar{3@tan1f7arr3qima@th)faznsara1
The appeal filed by the appellant stands disposed of in above terms.
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(A IJLJE§H KUMAR)
Commissioner (Appeals)
Date: 06March, 2022

(Somnat haudhary)
Superintendent (Appeals)
CGST Appeals, Ahmedabad

BY RPAD I SPEED POST

To,

M.B.S Enterprise,
B-25, Vrundavan Society,
Kadi Kalol Road,
Kadi, Mehsana - 382715,
Gujarat
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Copy to:

1. The ChiefCommissioner, Central GST, Ahmedabad Zone.

2. The Principal Commissioner, CGST, Commissionerate - Gandhinagar.

3. The Assistant Commissioner, Central GST Division -Kadi,

Commissionerate : Gandhinagar.

4. The Assistant Commissioner (System), CGST, Appeals, Ahmedabad. (for

uploading the OIA)

s.6card File.

6. P.A. File.
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